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BRIEF OF APPELLEE 
JURISDICTION 
The jurisdiction of the United States District 
Court to entertain appellant's petition for a writ of habeas 
corpus was conferred by Title 28, United States Code sections 
wee, 2242 aad 2243. The jurisdiction of this Court is 
@enferred by Title 28, United States Code section 2253, which 
makes a final order in a habeas corpus proceeding reviewable 
in the Court of Appeals when a certificate of probable cause 
has issued. 
STATEMENT OF THE CASE 
Peaeereeecdings in the state courts. 
Appellant, Albert Barbosa, was convicted of violati 
, section 11501 of the Health and Safety Code, to wit: trans- 


We@edtbien Or Sale of a narcotic olher than marijuana, after 


oy altcuel by jury during which *e was represented by the public 
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defender; on May 24, 1962, he was sentenced to state prison 
foreeieweerm or ten years to Life (CT 2-38).* 

Appellant did not appeal the conviction (CT 2). 
However, petitions for habeas corpus were filed in the 
Superior Courts of los Angeles County, in the Superior Court 
of Marin County, and in the Supreme Court of the State of 
Gyaitornva (CT 5)... Thespetition for writ of habeas corpus 
in the Los Angeles County Superior Court was denied, according 
to petitioner, because it was not properly prepared, and the 
Peete lons in the Marin County Superier Court and jihe Supreme 
Gotrmet wet California were denied on June 25, 1965, and October 
1965 respectively (CT 6). Substantially the same factual and 
legal issues presented to the District Court were raised in 
those petitions (CT 6). 
Eee HOCcCeG noe minmEnes federal courts. 

On December 21, 1965, appellant filed an applicatior 
MENA writ Olhemebeas Corpus in the United States Distrret Cour 
for the Northern District.of California, Southern Division 
(CT 1-30). On December 20, 1965, the District Court denied 
the petition on the grounds that appellant had not recited 
any facts in support of his "bare allegation" that he was 
inadequately represented by counsel, and that the prior 
offense for which petitioner was placed on probation for five 
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weaes, Conditional upon his serving one year in the county 
jail, was nonetheless a felony under California Penal Code 
section 1/7 (CY 30-31). 

The same arguments, i.e., inadequate representation 
of counsel and improper use of a prior conviction in sentencin 
Pepewlant, were acaim presented to the Distriet Court anea 
femeeion Lore rehecarcing (CI 32-48). The court treated the 
Metibion for rehearing as a new petition for habeas corpus 
and, after exhaustive analysis, again rejected the contentions 
raised by appellant (CT 49-52). However, the court did grant 
appellant's motion for leave to appeal its order dismissing 
the petition for habeas corpus and permitted him to proceed 
in forma pauperis, pursuant to Title 28, United States Code 
peection 1915, (CT.64),. 

SUMMARY OF APPELLEE'S ARGUMENT 

Appellant's attack upon the use of his prior 
narcotics conviction to increase his present term is not 
supported by the law. 

ARGUMENT ; 

In his appeal from the District Court's denial of 
his petition for a writ of habeas corpus, appellant again 
asserts that he was improperly sentenced as having suffered 
a prior felony conviction since his first narcotics conviction 
resulted in a county jail sentence (AOB 3-4). Appellant 
ECO CCMemae EONUSe MUG prick nabeotics conviction Eo increase 
Pusesteeequent marcotics conviction is an ex post facto 
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application of the law, cruel and unusual punishment, and 
a denial of due process and equal protection of the law 
(AOB 2-9). None of these arguments is supported by the law. 
(feMinacmoeci Umitomly held that statwecsutnat 
provide for an increased penalty for subsequent offenses do 
not result in double jeopardy or cruel or unusual punishment. 
Beland v. United States, 20 old 795, 797 “(sie G im ay) 
Wweoove Vv. MacDanirels, 165 Cal.App.2d 283, 286 (1958). Nor 
do such statutes violate the due process or equal protection 
provisions of either the federal or state constitutions. 
erect oo bcop ley. Dutton. 9 .Cal.2d.505, 507 (1937): In re 
ieeem@crantz, 205 Cal. 534, 537-40 (1928). Neither is the 
leccewOln aupl liom narcotics Conviction to increase a subsequent 
narcotics sentence an ex post facto application o*% the law. 
Statutes imposing aggravated penalties upon persons who have 
been previously convicted of crime have long been recognized 
in this country and in England; by such statutes habitual 
criminals are not punished for their earlier offense, "but 
DiewGepetitwem Of Craminal conduct ... justifies heavier 


penalties when they are again committed." Graham v. West 


pete. 224 U.S. 616, 623901912); Beland veslinktbed Seatec. 


emer (255 797 (5th Cir. 1942), cert. denied 317 °UssS. 676; 
Become wdenzed 21/ U.S. 710, 


It is unquestionably clear that the Legislature 


_ has determined that prior navcutics offenders should be 
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. punished more severely than first offenders (e.g., Health 
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em@mo mcm Cocco Wm OOr Its0l, 1502, 11530, 11531, 11532, 
i Oem ttjo/sell/loeo), and the constitutionality of pumamshing 
recidivists more severely than first offenders has long been 


eeeamiasned, Graham v. West Virginia, supra; McDonald v. 


feeeeenuceces, 1OO U.S. 311 (1901); Sherman v. United States, 


241 F.2d 329, 335-36 (9th Cir. 1957), cert. denied 354 U.S. 
pbeeeeoote Vv. d A Phelippo, 220 Cal. 620 (1934), cert. denied 
rere oe People Vv. Hainline, 219 Cal. 532 (1933), 
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memcal. 429 (1673). Hence, appellant's allegations that he 
is being placed twice in jeopardy by sentencing him as a 
Bocmdivist, that such sentence 1S an ex post facto application 
of the law, cruel and unusual punishment, and a denial of 
due process and equal protection of the laws, must be rejected 
as sham, frivolous and devoid of merit. 
CONCLUS ION 

For the reasons stated, it is respectfully submitted 
that the order of the District Court denying appellant's petit 
for writ of habeas corpus be affirmed. 
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